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National and State Goal

No Net Loss 

of 

Values and Functions





Mitigation Planning 

IS

the Permitting Process



Mitigation includes:

• Avoidance

• Minimization

• Compensation



Compensatory Mitigation Types

• Wetland Creation

• Wetland Restoration

• Wetland Enhancement

• Wetland Preservation 



Regulatory Guidance Letter

• June 2001 NRC- Compensating for Wetland 

Losses under the CWA

• RGL No. 01-1 (October 31, 2001)

• RGL No. 02-2 (December 24, 2002)

• DRAFT Compensatory Mitigation Guidelines 

(Public Notice December 2003)

• Compensatory Mitigation for Losses of Aquatic 

Resources (Fed. Reg. April 10, 2008)

• RGL 06-03 Mitigation Monitoring Report



“Final Mitigation Rule” 

33 CFR Part 332 (Fed. Reg. April 10, 2008)

1. General Requirements (332.3)

2. Planning Guidance (332.4)

3. Performance Standards (332.5)

4. Monitoring Requirements (332.6)

5. Long-term Management (332.7)

6. Banks & In-lieu Fee Programs (332.8)



“Final Mitigation Rule” 

Establishes a Mitigation Hierarchy 

1. Mitigation Banks

2. In-lieu Fee Programs

3. Permittee Responsible Mitigation 



Preference for Banking

is 

Major Shift in 

Regulatory Thinking



Permittee 

Responsible 

Mitigation 

Traditional Approach



Permittee Responsible Mitigation 

Permittee is Responsible for:

1. Site Selection, Planning & Permitting

2. Land Interest Acquisition 

3. Construction 

4. Post-Construction Monitoring 

5. Long-term Management & Protection 



Financial Assurances 

• Transient Nature of the Permittee

• Financial Instruments 

– Statement of Commitment 

– Letter of Credit

– Performance Bond

– Escrowed Account 



Post-Construction Monitoring

• Generally, five year minimum

• Based on Performance Standards

– “measurable parameters” not “mitigation goals”

• Can be modified (early release for good 

behavior)

• RGL 06-03 Monitoring Reports



Long-term Management 

• Ownership Options

• Protective Covenants

– Deed Restriction

– Conservation Easement 

• Public Land Partnerships  



Economic of Mitigation 

Cost of Mitigation  (for 0.5 acre impact) 

Site Selection, Design & Permitting $30K

Land Acquisition $25K

Construction $50K

Post-Construction Monitoring $25K

Total $130K



Permittee Responsible Mitigation 

Like owning a dog: 
Activity Year

Site Selection, Planning & Permitting 1

Construction 2

Post-Construction Monitoring (5yrs 7

Long-term Management & Protection ? 



Mitigation Banking

New Approach 



Mitigation Banking Concept

Mitigation is constructed  

BEFORE 

the wetlands are impacted 

Less Risk for the Permitting Agencies





Major Shift in Regulatory 

Thinking

Took 2 to 3 years to be 

Accepted





Banking Operations Basics

• Owned & Operated by Private Third Party

“Wetland Banker”  

• Sell Mitigation “Credits” to permittees

• USACE & DEP accepts the Credit as 

Compensatory Mitigation 



Banking Approval Process

• Approved by Interagency Review Team 

(IRT)  

• Banking Prospectus (Concept Plan)

• Banking Instrument 

– Banking Operation Plan 

– Mitigation Site Plan (s)

– Can be amended (additional sites) 



IRT

Approval 

Process



Banking Operations Plan

1. Who owns the site

2. Who is financially responsible

3. How the site will be protected 

4. How the site will be managed long-term

5. Service Area

6. Credit Release Schedule  
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Permit Processing Time 

PRP Mitigation ~ 200 Days

Banking ~ 100 Days



Banking Advantages

1. Regulatory Preference 

2. Predictable Fixed Cost 

3. Reduces Permitting Time

4. No Long-term Management Obligations



Key Management Questions

1. Approved Bank in my Service Area? 

2. Are there Credits Available? 

3. What is the Cost? 





Credit Release Schedule 

10% Bank is Approved

25% Bank is Constructed

50% After Year 1 Monitoring 

75% After Year 2 Monitoring 

100% After Year 5 Monitoring 
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In-lieu Fee Programs

Same as Private Wetland Banks, except: 

• Owned & Operated by Government Agency 

or Non-profit Organization.

• Credits are available before the mitigation 

is constructed  

• PA ILF Program is “Under Development” 



Thank You for Your Attention


